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Avoiding Employee Litigation

A Guide toThe DOL’s New Overtime Regulations

than doubled the salary threshold for

exempt employees to $47,476, which
means anyone earning less than that must
be eligible for overtime if they work more than
40 hours a week.

The increase equates to a minimum
salary of $913 per week, compared to the
current $455 per week - or $23,660 a year.

This means if you currently have an ex-
empt manager earning less than $47,476,
they will be non-exempt starting Dec. 1, un-
less you give them a raise. If they work more
than 40 hours a week, regardless of their
duties, you will have to pay overtime.

The move by the DOL means that you'll
have to change your payroll systems to com-
port with the new standard or risk breaching
wage and hour laws at a time when lawsuits
for these types of violations have been on a
steep rise.

The DOL estimates that some 4.2 million
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workers will become eligible for overtime un-
der the new regulations.

The last time adjustments were made to
the white-collar overtime exemption, in 2004,
there was a surge in wage and hour litigation.

Experts say that these changes will likely
see a similar rise due to employers making
mistakes about the way time is kept or mis-
understandings among employees about
how bonuses are calculated (see below). It is
therefore imperative that you as an employer
adjust your payroll systems so that they com-
ply with the new regulations when they take
effect in December.

Here’s what you need to know about the
new regulations:

1. Inclusion of bonuses

The final rule allows employers to include
any bonuses and commissions (up to 10%
of the salary) when calculating the salary
figures.
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2. Duties test unchanged

The new rules do not change the “duties
test,” which specifies what kind of employees
can be classified as exempt:

. Executive

. Administrative

. Professional

J Outside sales

J Creative professional

3. “Highly compensated” staff

The new annual compensation require-
ment for highly compensated employees
subject to a minimal duties test has increased
to $134,004, up from $100,000 currently.

4. Regular increases

The new threshold will be updated every
three years. Based on wage growth projec-
tions, that means the overtime threshold
could rise to $51,000 by 2020, according to
estimates from the White House.

See ‘Start’ on page 2
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Auto Insurance

Leasing a Car? Put It inYour Company Name

it's time for a new car. You want to take advantage of the great
leasing deals many carmakers have on offer, so one weekend
you enter into a lease for that car.

On Monday you tell your bookkeeper to add the car to your com-
pany’s business auto policy, but he tells you that the insurer can't add
it since it’s in your name. Knowing you're going to be using this car
primarily for business, you realize you're suddenly in a bind.

As a business owner or company director wanting to lease a car for
yourself, you have the choice of either business contract or personal
car leasing, and each option has its own implications, benefits and
disadvantages, particularly in terms of insurance.

And if you are using your new car mostly for work (think sales calls
and visiting job sites), and you bought the car in your name, that mistake
can cost you as your business won't be able to insure it properly.

Your personal auto policy will provide coverage for some business
use of your vehicle. The same is true for your employees’ personal auto
policies, which also cover some business use of their vehicles.

But, a personal auto policy is unlikely to provide coverage, if the
vehicle is used primarily in business.

YOU'RE SUCCESSFUL at running your business and you decide

Continued from page 1

The personal auto policy, whether yours or your employee’s, may not
have high enough limits to protect your business.

For example, take the scenario: You are driving to a business meet-
ing while having an intense conversation on your phone with your
production department and you plow into a car in front of you, injuring
the driver and three occupants. Then they sue you and your company.

If you have only a personal auto policy, your insurer will probably
defend you personally and pay the claim up to the policy limit. Your
personal auto policy insurer will not defend or pay damages on behalf
of your business, however. Most certainly, once your policy limits are
exhausted your business could be on the hook for the rest of the dam-
ages, but your firm’s insurance would likely not cover it.

If you or your employees are driving personal vehicles on business
and relying on your personal auto policies, be sure you and they have
sufficient liability coverage to protect your business in the event of a
serious auto accident.

Do not expect to rely on a personal umbrella policy for any claims
that arise from business use of a vehicle. Typically, the personal um-
brella excludes all claims occurring in the course of a business endeavor.

The takeaway

If you are in the market for a new car that you'll be using a significant
amount of the time for work, you should seriously consider leasing it in
your company hame. It will save you from headaches later if you are
involved in an accident. «*

Business auto insurance checklist

If you answer “yes" to one or more of these questions, you need busi-
ness car insurance to stay properly covered:

e Run business errands during the day?
Travel to client or business meetings?
Travel between different business sites?
Drive colleagues or business contacts around?
Allow other employees to drive your vehicle?
Make deliveries or collections?

Start Auditing Your Current Employee Classifications Now

Take action

There will be a lot to do and the deadlines for compliance may be
tight. For example, to make cost-effective salary determinations for your
company, you may need to take a close look at employee hours. To get
a head start on the work, the law firm of Frankfurt Kurnit Klein & Selz
recommends that employers consider the following steps now:

1. Audit current classifications of employees as exempt or non-
exempt and correct any misclassifications.

2. Audit the hours worked by any current exempt employees
who may fall beneath the proposed salary limit. If you do this, once the
final rules are published, you will be in position to decide whether, for

example, to increase certain employee salaries to a point at or above
the new threshold - or to pay those employees overtime moving forward.

3.  Determine how to best communicate changes to employees
to maintain morale and reduce the risk of litigation. +¢
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Employment Practices
Liability Insurance can pro-
vide protection if you are sued
for wage and hour issues.
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Workplace Safety

Protecting Outdoor Workers From UV Damage

OST EMPLOYERS with outdoor workers already understand
M that they have to protect them from heat illness. But, while

the California Occupational Safety and Health Administration
already has strict rules that employers have to follow regarding protect-
ing workers against heat iliness, protecting their skin is also important
even if it's not in code.

There is little precedent of workers’ comp judges ordering insurers
and employers to pay workers’ comp benefits to outdoor workers who
have developed skin cancer. Still, you should advise your workers to
wear the proper clothing and apply sun screen if working outside.

While federal OSHA and state OSHA regulations don’t specifically
require employers to guard against skin cancers, they do require them to
minimize the risk of harm to their workers. States have varying laws on
whether skin cancer is an occupational disease, the main ones being;

. California - Lifeguards who work three consecutive months
in a year and develop skin cancer during such employment may get
workers’ compensation for an occupational disease in California.

. Colorado - A firefighter killed or impaired by skin cancer after
working for five years is considered to have an occupational disease.

. Massachusetts - Skin cancer is considered an occupational
disease in Massachusetts among firefighters, state police with the fire
investigation unit, members of the state police K-9 unit, and crash crew-
men, crash boatmen, fire controlmen and assistant fire controlmen.

Boris Lushniak, the acting surgeon general, recommended in a blog
on the National Institute for Occupational Safety and Health website,
measures that both employers and workers should take:

Recommendations for employers

Employers should

o
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Workers’ Compensation

Rates Set to Fall, but Not for All Firms or Sectors

he state insurance commissioner is poised to approve a mid-year
I BENCHMARK RATES LOWER THAN AVERAGE

INSURER PURE PREMIUM RATES

workers’ compensation average rate decrease of 5% to 7% but the
effects of the move will vary greatly depending on the industry you

are in and where your operations are located in California.
The Workers’ Compensation Insurance Rating Bureau of California is
recommending that the average pure premium rate (a benchmark that

Percent that benchmark rates are higher

Industry Group than/lower than industry filed rates

insurers use to price their policies) should be reduced to $2.30 per $100

of payroll for policies incepting or renewing after July 1. But those rates Administrative (11.5%)
are advisory and insurers are free to price their policies as they see fitand Agriculture (12.8%)
can adjust rates depending on territory, claims history and other factors. Arts & Entertainment (10.6%)
The chart on this page illustrates the disparity between the published Clerical (6.4%)
pure premium rates and what insurers are charging for their policies. Construction 21.2%)
Overall workers’ compensation costs are falling in California due to re- Education (5.5%)
forms ushered in by Senate Bill 863 in 2013 and rates are being adjusted Finance & Insurance (15.0%)
because costs are decreasing more than originally expected. Health (6.7%)
Falling medical costs are driving the proposed rate decrease and Hospitality (0.6%)
the proposed reduction would be more if it were not for the high cost of Information (16.6%)
adjusting claims in California due to complex laws, regulations and claims Manufacturing (6.3%)
procedures. Mining (15.2%)
Indeed “frictional” claims costs have increased by more than 25% Other (8.0%)
since the passage of SB 863. The Rating Bureau cites the following fric- Outside Sales (15.6%)
tional costs, which are most prevalent in the Los Angeles area: Professional Services (16.8%)
e Attorney involvement in claims is growing. Public Administration (22.6%)

* More independent medical reviews than expected. Real Estate (16.5%)

*  Agrowing number of expedited hearings on contested claims. Retail (4.8%)

*  Cumulative trauma claims continue growing. These are claims Transportation (12.6%)
that workers claim develop over time like repetitive motion Utilities (24.4%)
injuries. Wholesale (8.7%)
Additionally the number of claims filed along with the average cost of Total average (12.3%)

claims has also been coming down at levels that are greater than the Rat-
ing Bureau had predicted as a result of the reforms that were ushered in
in 2013 by Senate Bill 863. The sweeping legislation aimed to cut claims
costs but also increase benefits for injured workers.

Source: Workers' Compensation Insurance Rating Bureau’s July 1, 2016, Pure
Premium Filing. Information by industry is based on weighted averages of a
sampling of 485 class codes representing over 90% of California payrolL
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Produced by Risk Media Solutions on behalf of Leaders Choice Insurance Services. This newsletter is not intended to provide legal advice, but rather perspective on recent regulatory issues, trends
and standards affecting insurance, workplace safety, risk management and employee benefits. Please consult your broker or legal counsel for further information on the topics covered herein.
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